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6 6 COLUMBIA LAW RBVIBW. 

this also is a laborious piece of editorial work, and a valuable aid to 
the student. 

Throughout the volume the editor has borne in mind the student, 
rather than the practitioner. This is quite right. It is true, of course, 
that the practitioner would find the text and notes of a case book 
useful ; but it is also true that the absence of headnotes — an absence 
that is essential in a collection to be used by students as a means of 
original investigation — causes practitioners to pay little attention to 
collections adapted to the case system, however carefully the collec- 
tions may be edited. Even when there is a serviceable index, as 
in this volume, the active practitioner seldom can be induced to 
make use of the investigations embodied in a case book. Hence, it is 
through the students who by and by will become practitioners, and 
not through the practitioners of to-day, that this collection on Quasi- 
Contracts will perform the valuable service of emphasizing the dis- 
tinction between the two essentially different kinds of transaction, 
which in our system of law have long been unhappily confused in the 
one ambiguous phrase — "implied contracts," — and the still more 
valuable service of showing the important doctrines of the law as to 
those really non-contractual obligations which are enforced under 
theory of a fictitious promise and through a contractual form of 
action. 

A Treatise on the Law of Crimes. By W. L. Clark and W. 
L. Marshall. Second Edition by H. B. Lazele. St Paul: Keefe- 
Davidson Co. 1905. pp. xxxiv, 906. 

The fact that this excellent treatise originally appeared in 1 900 
and that a new edition is called for within five years from date of pub- 
lication shows that there is a demand for the work. The publishers 
have compressed the two small volumes of some thirteen hundred 
pages into a single substantial volume of little more than nine hun- 
dred. 

This seems to be the chief change, for as the editor says: "The 
scope of the original work has not been enlarged or changed in any 
manner .... An effort has been made to preserve the original 
text so far as possible . . . Some considerable matter has been 
added by way of elucidation whenever such seemed advisable." 
These additions are however inconsiderable, fit into the scheme of the 
book and leave it practically what it was in the original publication. 

In one regard however the hand of the editor is frequently seen, 
namely in the notes to the text and in the numerous citations of cases 
mostly decided since the appearance of the original edition. Take, for 
example, section 281, notes 500-506, of the original and of the revised 
work, for the numbers attached to the sections as well as to the notes 
are retained and are therefore the same in both editions. The section 
in question is headed: " Duty to retreat — excusable self defence." 

The editor has left the text of the first edition untouched, although 
he might well have corrected the alleged distinction between justifiable 
and excusable self defence by reason of which, in the former, the victim 
of a felonious assault may stand his ground and kill his assailant if 
necessary, whereas in the case of a mutual quarrel or combat, the life 
of the felonious assailant may only be taken in the last resort either 
upon retreat to the wall, or when retreat would be impossible or of no 
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conceivable advantage. The distinction does indeed exist in certain 
parts of the country but " a true man ", it is submitted, "who is with- 
out fault ", will retreat whenever possible rather than take a human life 
unnecessarily. The original text quotes Foster and East as authorities 
but as Professor Beale has pointed out in an article entitled " Retreat 
from a murderous assault", in 16 Harvard Law Review 567, Foster 
misapprehended the early authorities and East simply copied Foster 
and his error. The true doctrine both as regards the authority and 
the reason of the thing is not as stated in the text but is the exact re- 
verse. An examination of the sections dealing with larceny would 
lead to the conclusion that the book, in both its forms, is practical 
rather than theoretical. 

Now as to the notes to the above section. They are fuller than in 
the first edition and do bring the treatise up to date as regards the ad- 
judged cases. They are valuable and creditable to the editor's industry 
but a reference in the footnote to Professor Beale's article would have 
corrected the text or at least supplied the corrective. 

The original work, however, was clear, concise and generally ac- 
curate. The present edition is handier than the original book and 
more valuable owing to the notes and annotations of the editor. A 
good book to begin with, it is now better. 

The Law of Crimes. By J. W. May. Third edition by Harry 
A. Bigelow. Boston: Little, Brown & Co. 1905. pp. liv, 366. 

The thoroughly excellent little book of the late Judge May appears 
for a second time in a new and enlarged edition, both as regards the 
text and notes. If the adage — ' ' Count no man happy till he is dead '' — 
should be appplied to Judge May, he would surely be a happy man 
these days, for he has been singularly fortunate in his successive edi- 
tors, Professors Beale and Bigelow. The modest little book of 1 88 1 
had but a brief introduction, and the crimes were arranged and treated 
alphabetically. Judge and Editor disagreed, for in the second edition 
published in 1893 the crimes were taken out of their alphabetical 
sequence and arranged in a logical and systematic order. The addi- 
tions to the text and notes were considerable as appears from the table 
on page xx of " sections added by the [second] editor ". 

Professor Bigelow has taken advantage of the larger size of the 
page to lay a generous hand on text and notes, so that the book 
appears puffed up and swollen with pride, it may be, when com- 
pared with the modest volume as Judge May left it. The additions of 
Professor Bigelow are many as appears from the list given on pages 
liii-liv, and important as appears from the examination of the added 
passages. For example, sections 22a, 23a, b, c, dealing with con- 
donation, condonation by public officers, compounding crimes, where 
the added matter is theoretical as well as new, or sections 47a and 
b on self defence and burden of proof in intoxication, 67a and 77a, 
155a, 277a, which are not only new but practical as well as the- 
oretical. 

In the review of Clark and Marshall's Law of Crimes, 1 section 
281 was specially singled out. If we turn to the present work, it 
will be found that section 64 (due to Professor Beale) is still further 

1 See supra, p. 66. 



